
COMMONWEALTH OF KENTUCKY 

BEFORE THE UTILITY REGULATORY COMMISSION 

* * * * *  

I n  t h e  Matter of 
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O R D E R  - - - - -  

On J u l y  2 ,  1980, t h e  Commission i s s u e d  an order i n  

t h i s  m a t t e r  i n  which t h e  Commission found t h a t  it w a s  n o t  

i n  t h e  public i n t e r e s t  t o  a l l o w  t e l e p h o n e  u t i l i t i e s  t o  

attempt t o  l i m i t  t h e i r  l i a b i l i t y  for errors and omiss ions  

i n  t h e i r  d irec tory  ("whi te  pages") l i s t i n g s  by i n c l u d i n g  

such  l i m i t s  i n  t h e i r  t a r i f f s .  Accord ing ly ,  t h e  Commission 

ordered that any c u r r e n t  l i a b i l i t y  l i m i t a t i c i n  i n  a telephone 

utility's t a r i f f  far d i r e c t o r y  l i s t i n g  errors and o m i s s i o n s  

w a s  r e s c i n d e d .  

On J u l y  21, 1980 ,  General Telephone Company of Kentucky 

(Genera l  Telephone)  r e q u e s t e d  a s t a y  of t h e  Commission's 

order of July 2 ,  1980 and p e t i t i o n e d  t h e  Commission f o r  re- 

c o n s i d e r a t i o n  of the m a t t e r .  C i n c i n n a t i  B e l l ,  I n c . ,  Con- 

t i n e n t a l  Telephone Company of Kentucky, South Central  Rural  

Telephone Cooperative C o r p o r a t i o n ,  I n c . ,  Echo Telephone Com- 

pany, South Central Bell Telephone C o m p a n y  and West Kentucky 

R u r a l  Telephone Coopera t ive  C o r p o r a t i o n  a l s o  p e t i t i o n e d  for 

r e h e a r i n g .  On August 5 ,  1 9 8 0 ,  t h e  Commission g r a n t e d  t h e  

p e t i t i o n s  and set t h e  m a t t e r  f o r  h e a r i n g  w h i l e  r e s e r v i n g  t h e  

r i g h t  t o  a f f i r m  i t s  order of J u l y  2 ,  1980. 

The h e a r i n g  was h e l d  on August 2 8 ,  1980 a t  1:30 p.m., 

i n  the Commission's o f f i c e s  a t  F r a n k f o r t ,  Kentucky and t h e  

At to rney  G e n e r a l ' s  D i v i s i o n  of Consumer I n t e r v e n t i o n  w a s  



permitted t o  i n t e r v e n e .  

A t  t h e  h e a r i n g ,  C i n c i n n a t i  B e l l  s t a t e d  i t s  b e l i e f  t h a t  

the Commission can authorize t h e  subject t a r i f f s  s i n c e  KRS 278. 

0 4 0 ( 2 )  vests t h e  U€:C w i t h  e x c l u s i v e  j u r i s d i c t i o n  over rates 

and services of a l l  non-energy u t i l i t i e s  and t h e  "whi t e  pages"  

d i r e c t o r y  i s  compi1.ed as a r e s u l t  of t h e  Commission's service 

requi rements .  H o w e v e r ,  t h e  URC i s  n o n e t h e l e s s  unable t o  award 

damages t o  a compla inant  for any f a i l u r e  of t h e  phone companies 

in t h i s  r e g a r d .  A t  best, t h e  Commission can  o r d e r  t h e  u t i l i t y  

t o  take corrective a c t i o n  i n  acco rdance  w i t h  807  KAR 2 5 : 0 4 0 ( 6 ) .  

South C e n t r a l  Rura l  Telephone a g r e e d  w i t h  t h e  Commission t h a t  

t h e  courts provide t h e  proper forum fo r  customers '  claims for 

damages. 

The t e l e p h o n e  companies advocate t h e  r e t e n t i o n  of l i a b i l i t y  

l i m i t s  as a means of minimiz ing  t h e i r  r i s k  and  keep ing  rates t o  

a minimum. I n s u r a n c e  for  t h i s  r i s k  was discounted by t h e  

u t i l i t i e s ,  but none t e s t i f i ed  t h a t  t h e y  had e x p l o r e d  t h e  p o s s i -  

b i l i t y .  

A d d i t i o n a l l y ,  none of t h e  u t i l i t i e s  c o u l d  s ta te  a b s o l u t e l y  

t h a t  their  l i a b i l i t i e s  would i n c r e a s e  as a r e s u l t  of d e l e t i n g  

t h e  l i a b i l i t y  l i m i t s  from t h e i r  t a r i f f s .  Most companies have 

had these t a r i f f s  for many years and it is r e a s o n a b l e  t o  assume 

t h a t  t h i s  i s  t h e  r e a s o n  t h e y  did n o t  p r e s e n t  any hard data show- 

i n g  t h e i r  e x p e r i e n c e  i n  pay ing  and  s e t t l i n g  c l a i m s  b e f o r e  t h e  

l i a b i l i t y  l i m i t s  were i n c l u d e d  i n  their t a r i f f s  and  a f t e r w a r d s .  

S i n c e  South  C e n t r a l  B e l l  has n e v e r  had  and does n o t  c u r r e n t l y  

have such  a t a r i f f  p r o v i s i o n ,  South  Central w a s  able t o  furnish  

t h e  Commission w i t h  i n f o r m a t i o n  conce rn ing  i t s  l i t i g a t i o n  and 

s e t t l e m e n t  e x p e r i e n c e  i n  cases of d i r e c t o r y  l i s t i n g  errors and 

omiss ions .  T h i s  i n f o r m a t i o n  s h o w e d  t h a t  South C e n t r a l  sett led 

l a w s u i t s  in t h e  )rears 1972-1977 for a t o t a l  of approx ima te ly  

$10 ,000.  H o w e v e r ,  the m a j o r i t y  of t h e s e  l a w s u i t s  p e r t a i n e d  t o  

errors or omissions in both "whi te"  and "yeIlow" pages l i s t i n g s .  
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Even i n c l u d i n g  t h e  "yel low" pages settlements, t h e  annual  

s e t t l e m e n t  ra te  w a s  o n l y  about  $1 ,700  p e r  y e a r .  As for t h e  

claims information s u p p l i e d ,  again t h e  m a j o r i t y  of t h e  rough ly  

$17,000 i n  s e t t l e m e n t s  paid p e r t a i n e d  t o  both " w h i t e "  and 

"yellow" pages  compla in t s .  I n c l u d i n g  t h e  "yel low" pages set- 

t l e m e n t s ,  South  C e n t r a l  o n l y  p a i d  ail a v e r a g e  of $1,700 p e r  

y e a r  f o r  t h e  p e r i o d  1971-1980. W e  c a n n o t  view t h e  Company's 

paying  $3,400 i n  s e t t l e m e n t s  a n n u a l l y  a s  impac t ing  s i g n i f i c a n t l y  

on a company w i t h  r evenues  as l a r g e  as Sou th  C e n t r a l  B e l l ' s .  

Moreover, South  C e n t r a l ' s  rates are not  s i g n i f i c a n t l y  h i g h e r  

t h a n  o ther  t e l e p h o n e  companies as a r e s u l t  of B e l l ' s  lack of a 

t a r i f f  l i m i t i n g  its l i a b i l i t y  i n  such cases. 

do n o t  bel ieve t h a t  t h e  removal of t h e  l i a b i l i t y  l i m i t s  i n  t h e  

o t h e r  t e l e p h o n e  u t i l i t i e s '  t a r i f f s  w i l l  create a n o t i c e a b l e  i n -  

crease i n  cus tomers '  rates. Moreover, t h e  companies a l l  testi- 

f i e d  t h a t  t h e i r  accu racy  i n  p u b l i s h i n g  t h e i r  directories is v e r y  

h igh ,  t h u s  f u r t h e r  minimiz ing  any i m p a c t  on t h e  company o r  i t s  

cus tomers  f r o m  e l i m i n a t i o n  of such  t a r i f f s .  Sou th  C e n t r a l  cu r -  

r e n t l y  e x p e r i e n c e s  o n l y  l error i n  1 , 0 0 0  l i s t i n g s  (T.E. 9 2 ) ,  and 

C i n c i n n a t i  B e l l  o n l y  h a s  49 errors o u t  of 223 ,000  i n  i t s  la tes t  

Kentucky d i r e c t o r y  (T.E. 4 0 ) .  

For this reason we 

One w i t n e s s  t e s t i f y i n g  a t  t h e  h e a r i n g  s ta ted  t h a t  t h z  r e a s o n  

t h e  t e l e p h o n e  u t i l i t i e s  need  t h e  subject t a r i f f  p r o v i s i o n s  is 

because  t h e y  have na d e f e n s e  t o  a c l a i m  w h e r e  a cus tomer  alleges 

s imple ,  o r d i n a r y  n e g l i g e n c e  (T.E. 8 6 ) .  I n  l i g h t  of t h i s  s tate- 

ment,  it appears t h a t  t h e  l i a b i l i t y  l i m i t s  are c u r r e n t l y  ope ra -  

t i n g  as a d e t e r r e n t  t o  c l a i m s  and  l a w s u i t s  (T.E. 31 ) .  W e  do n o t  

believe it is  a proper role for t h i s  Commission t o  assist i n  

d i s c o u r a g i n g  a cus tomer  from ecek ing  a p p r o p r i a t e  r c d r c e s  for 

any i n j u r y .  

The At to rney  Genera l  advocates a l i a b i l i t y  l i m i t  w h i c h  

p r o v i d e s  a 5 0 %  r e d u c t i o n  i n  t h e  c u s t o m e r ' s  monthly exchange ra te  
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u n t i l  t h e  problem is  corrected so as t o  p r o v i d e  a uni form and  

n o n d i s c r i m i n a t o r y  compensat ion t o  a l l  cus tomers  aggr i eved .  We 

a g r e e  t h a t  t h e r e  i s  a l a c k  of u n i f o r m i t y  i n  t h e  amount and  t y p e  

of se t t lement  which t h e  u t i l i t i e s  are c u r r e n t l y  making under 

t h e i r  t a r i f f s .  Such t a r i f f s  g e n e r a l l y  p r o v i d e  for  an aba tement  

of a l l  o r  a portior. of t h e  monthly charges o r  a d d i t i o n a l  fees 

paid by a subscnbei- as compensat ion for  a d i r e c t o r y  error. 

However, t h e  phone companies t e s t i f i e d  t h a t  t h e y  do n o t  end  

t h e i r  efforts t o  remedy d i r e c t o r y  errors or  o m i s s i o n s  w i t h  t h e  

t a r i f f  provision. C i n c i n n a t i  B e l l ,  for example,  takes o u t  a news- 

paper ad i n  a paper of g e n e r a l  c i r c u l a t i o n  t o  announce a l l  cor- 

r e c t i o n s .  O t h e r  companies a g r e e  i n  cer ta in  circumstances t o  pro- 

vide corrective b i l l  i n s e r t s  o r  agree t o  p r o v i d e  o ther  free ser- 

vice o r  a greater abatement  of charges t h a n  t h e i r  t a r i f f  liabi- 

l i t y  l i m i t s  s p e c i f y .  I n  t h i s  r e g a r d ,  t h e  Commission f i n d  t h e r e  

is t h e  p o t e n t i a l  for d i s c r i m i n a t o r y  t r e a t m e n t  of i n d i v i d u a l  cus-  

tomers if t h e  d i s p a r i t y  i n  remedial a c t i o n  t a k e n  by t e l e p h o n e  

companies is  allowed t o  c o n t i n u e .  Obvious ly ,  t h e s e  l i a b i l i t y  

l i m i t s  are n o t  p e r c e i v e d  by t h e  u t i l i t i e s  as c r u c i a l  t o  keep ing  

rates low or t h e y  would s t r i c t l y  adhere t o  them. Likewise ,  w e  

are n o t  in formed as t o  w h e t h e r  u t i l i t i e s  i n  o the r  j u r i s d i c t i o n s  

c o n s i s t e n t l y  a p p l y  l i a b i l i t y  l i m i t s  w h e r e  t h e y  have been a l lowed  

t o  i n c l u d e  t h e m  i n  t h e i r  t a r i f f s .  W e  do n o t e ,  however, t h a t  t h e  

Tennessee P u b l i c  S e r v i c e  Commission h a s  r e c e n t l y  i n d i c a t e d  i t s  

i n t e n t  to deny a request by South  C e n t r a l  B e l l  t o  i n c l u d e  a 

s imilar  l i a b i l i t y  l i m i t a t i o n  i n  t h e i r  t a r i f f . -  I/ 

We have n o t e d  t h e  w e a l t h  of cases ci ted by t h e  u t i l i t i e s  i n  

w h i c h  such  l i a b i l i t y  l i m i t s  w e r e  upheld  by c o u r t s  i n  v a r i o u s  

j u r i s d i c t i o n s ,  b u t  f i n d  t h e m  u n p e r s u a s i v e  i n  that the d e c i s i o n s  

either p e r t a i n e d  to a l i m i t a t i o n  of l i a b i l i t y  clause i n  "yel low" 

1/ Dec i s ion  i n  Tennessee PSC Docket N o .  U-6896 announced 
oral ly  a t  kieet ing held October 21 ,  1980 unde r  Open Meet ings 
s t a t u t e .  
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pages contracts or involved cases where the tar i f f  was chal- 

lenged by a custoxrer i n  c o u r t ,  r a t h e r  t h a n  a t  t h e  agency l e v e l .  

In  t h e  recent case of L o u i s v i l l e  B e a r  S a f e t y  S e r v i c e ,  Inc .  v. 

South C e n t r a l  B e l l  Telephone C o . ,  571 S.W. 2d 438 (Ky. App. 1 9 7 8 ) ,  

t h e  l i a b i l i t y  l i m i t  be ing  q u e s t i o n e d  w a s  p a r t  of a "yel low" pages 

c o n t r a c t .  The l i e b i l i t y  l i m i t  c o n t a i n e d  t h e r e i n  p rov ided  f o r  

complete abatement  o f  t h e  a d v e r t i s i n g  charge i n  t h e  e v e n t  o f  a 

t e l ephone  company's e r r o r  o r  omiss ion  i n  t h e  p a t r o n ' s  ad. How- 

ever, South C e n t r t l  h a s  proposed i n  t h i s  proceeding  t o  l i m i t  

t h e i r  l i a b i l i t y  f o r  "white"  pages errors and o m i s s i o n s  t o  5 0 %  

of the  c u s t o m e r  I s monthly charge - 
The "yel low" pages a d v e r t i s e r s  are a lso i n  a t o t a l l y  d i f -  

f e r e n t  p o s i t i o n  t l .an t h e  "whi te"  pages  s u b s c r i b e r s  i n  t h a t  t h e y  

can pursue  other nodes of a d v e r t i s i n g ,  w h i l e  t h e  " w h i t e "  pages  

subscribers w i l l  rtot be able t o  readily and economically re- 

d i s t r i b u t e  t h e i r  l i s t i n g  in fo rma t ion .  Because t h e  t e l e p h o n e  

u t i l i t i e s  e n j o y  t h e  p r o t e c t e d  s t a t u s  of l e g a l  monopolies t h e y  

can and have been he ld  t o  d i f f e r e n t  s t a n d a r d s  when t h e y  p rov ide  

a p u b l i c  u t i l i t y  s e r v i c e  t h a n  w h e n  t h e y  are f u n c t i o n i n g  i n  a 

competitive atmosphere.  

FINDINGS AND ORDER 

The Commission a f t e r  consideration of a l l  t h e  above-stated 

reasons  and a l l  o t h e r  ev idence  o f  r e c o r d  and be ing  a d v i s e d  FINDS: 

1. That t h o  t a r i f f s  o f  a l l  t h e  t e l e p h o n e  u t i l i t i e s  on file 

w i t h  t h i s  Commission, w i t h  t h e  e x c e p t i o n  o f  South C e n t r a l  B e l l  

Telephone Company, c o n t a i n  p r o v i s i o n s  wh ich  a t t e m p t  t o  p l a c e  

l i m i t s  on t h e  damages f o r  which t h o s e  u t i l i t i e s  may b e  l iable as 

a r e s u l t  of " w h i t e  pages"  d i r e c t o r y  l i s t i n g  e r r o r s  and omissioils; 

2 .  That  South C e n t r a l  B e l l  o f  Kentucky h a s  proposed t o  i n -  

c lude  a p r o v i s i o n  i n  i t s  t a r i f f  which would l i m i t  i t s  l i a b i l i t y  

f o r  "whi te  pages"  directory errors and omiss ions  t o  t h e  lesser 

of 50% of the monthly b a s i c  exchange ra te  o r  $500.00; 

3. That: the c o u r t e  providc t h c  proper forum for cuetomcrs '  

c l a i m s  for d a m a g e s  r e g a r d i n g  directory e r r o r s  and omiss ions :  
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4.  T h a t  t h e  e x i s t i n g  and  proposed t a r i f f  p r o v i s i o n s  

which a t t e m p t  t o  l i m i t  t h e  l i a b i l i t y  of t h e  t e l e p h o n e  com- 

panies are n o t  i n  t h e  p u b l i c  i n t e r e s t :  

5 .  T h a t  a c c o r d i n g l y ,  t h i s  Commission's O r d e r  of J u l y  2 ,  

1980, i s s u e d  i n  t h i s  m a t t e r  s h o u l d  be r e a f f i r m e d .  

Eased upon t h e  above - s t a t ed  f i n d i n g s ,  it is  t h e r e f o r e  

ORDERED t h a t  any e x i s t i n g  t e l e p h o n e  u t i l i t y  t a r i f f  p r o v i s i o n  

which a t t e m p t s  t o  l i m i t  t h e  company's l i a b i l i t y  f o r  damages 

claimed as a r e s u l t  of "white  pages" directory l i s t i n g  errors 

and omiss ions  i s  hereby  r e sc inded .  

It is  FURTHER ORDERED t h a t  t h e  t a r i f f  p r o v i s i o n  proposed 

by South C e n t r a l  Bell of Kentucky w h i c h  a t t e m p t s  t o  l i m i t  t h e  

company's l i a b i l i t y  f o r  " w h i t e  pages"  d i r e c t o r y  errors and 

omiss ions  i s  hereby  den ied  and rejected. 

It i s  FURTHEF. ORDERED t h a t  t h i s  Commission's Order  of J u l y  

1980 i s s u e d  i n  t h i s  matter be and hereby  is r e a f f i r m e d .  

I t  i s  FURTHER ORDERED t h a t  all t e l e p h o n e  u t i l i t i e s  s h a l l  

f i l e  complying t a r i f f s  which delete any p r o v i s i o n s  which set  

a l i m i t  on t h e i r  l i a b i l i t y  for  " w h i t e  pages"  d i r e c t o r y  e r r o r s  

and o m i s s i o n s  w i t h i n  t h i r t y  (30) d a y s .  

Done a t  F r a n k f o r t ,  Kentucky t h i s  24thfiay of October ,  1980. 

UTILITY,PEGULATORY COMMISSION 

ATTEST : 

S e c r e t a r y  
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